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Resume

This paper deds with the interaction between religion and politics a the lega and ingtitutional

level, modalities of regulating relations between state and religious organizetions in Europe and
the USA, and the consequences of those models for religious organizations and religion itself. In
contrast to the United States, two main features of those reations on the Old Continent are:

pluraity of models, wth amost complete absence of the libera / secular one; and preferentia

treatment of traditiona religious organizations, though new rdigious groups are usuadly
recognized. One may aso observe atendency of state voluntary withdrawal from the doctrinal and
adminigtrative affairs of religious organizations. This trend is patly explained by the
transformation of religious organizations from organized mass religious movements, potentially
threatening to the state's legitimacy, into politically integrated interest groups with a mord agenda
but far fewer members. In this connection, researchers have long pointed to the phenomenon of a
far more rapid decrease in the numbers of ‘church-goers' in the traditional religious organizations
in Europe than in the United States. This is, somewhat paradoxicaly, explained by the privileged
status that those organizations have in the European states. The paper ends with a section on the
implications for the state-church relations in the Balkan region.

This paper has the humble am of providing a short survey of the current tate of theory and
practice of state-church relaions in Europe and the United States. More precisaly, the topic of
this essay is the reationship between two hierarcchies, two sysems the religious and the
governmentd; and not the interaction between religion and palitics in generd. At the end we will
discuss the implications for date-church reations in the Bakans, and in ex-Yugodav countries
especidly.

Hidoricdly, date-church rddions have been a dgnificant source of political conflict.
Attention is drawn a this ealy stage to the dgnificant differences between European and
American tradition in this regard. Mainsream Western European tradition is much more in favor
of sate accommodation of and cooperatiion with rdigious organizations, while the American
tradition leans towards separation. Both models are essentidly different from both theocracy and
from the open date antagoniam towards redigious organizations that was the redity in dl
Communist countries and gill is in North Korea, Cuba and China There are many, mainly
historica and socid, reasons for these differences.

The relations between religion and palitics in genera, and between the state and religious
organizations in paticular ae so complex that they have produced a variety of regulatory
mechanisms. This complexity stems from a wide spectrum of vital areas and aspects of socid life
that feature prominently in the relationship between date and religious organzatiions. Those,
inter alia, include the legitimecy of the date itsdf, monopoly on truth, adminigrative autonomy
(previoudy of the date, today of religious organizations), education, financing of rdigious
organizations, religion in the amed forces, rdigious freedoms and rights especidly of
minorities, etc.

In comparison with the Middle Ages contemporary interaction between reigious
organizations and the date unfolds in completedly new circumdances, which have essentidly
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changed the terms of that didogue. Those new circumstances lie in the fact that power, which
could be (misjused againg other religious organizaions, previoudy lay in the hands of rdigious
groups, while today it rets manly with secular governments. Exceptions notwithstanding, it has
become more likely that politicd authorities will use force agangt religious groups than the other
way around.? Understandably, in the past the main preoccupation of thinking men was how to
secure the dtate in its development from an aggressive church. Today, in contradt, it is usudly the
modern dtate that represents a potentia threat to the religious and other rights and freedoms of its
citizens and their groups.

Gengrdly spesking, when it comes to the rdationship between dae and rdigious
organizations there are four clearly differentisted posshilities: 1) complete integration / fuson of
the two, 2) adate church, 3) separation with various degrees of grictness or cooperation between
date and religious organizaion, and 4) antagonism. Each of these posshilities has produced a
series of moddities both in theory and practice. They are best viewed as a continuum, which
spans from the theocratic state on one side to the Erastian state® hostile b rdigion, on the other
sde. Modds in this latter pat of the continuum are result of the long secularization process,
which — like seculaigm itsdf — varies from moderate models (separation) to ‘date
fundamentdism’, ‘leftis secular fundamentdism’, an extreme, aggressve and hostile state? We
will briefly address each of these moddls, their main variations and examples.

l. Theocracy
In short, theocracy is a rdationship between date and religious organizations in which one
reigious inditution has supremecy over rdigious and worldly affars, where that inditution
contrals the political system. Today in Europe there is one theocrecy — the Vatican. Another state
that could — with some reservations — be qudified as theocratic is Andorra, since one of its two
condiitutiond rulersis bishop.

. State Church

A dae church exigs where the date grants one religious organization or inditution a privileged
postion and monopoly over public rdigious life. In this arangement, the church is often a part
and parcd of the date adminidration, and where it is not, the date usudly retains a certain leve
of control over it, egpecidly in the area of finances and highest officid appointments. The
church, in return, legitimizes the politicd system, dressng obligations of loydty and solidarity,
as wdl as the believer's duty of obedience to the civil authoritiess A modified versgon of ‘date
church’ is the ‘edtablished church’ which differs from the previous inesmuch as its privileged
datus rests upon the fact that magority population belongs to it. Consequently such rdigious
organizations are usudly cgpable of mantaning a higher levd of autonomy in ther reations to
the ates than ordinary ‘ state churches.’

This modd is mogt often found in the protestant European countries (primarily for
doctrinal reasons), dthough some concordats between the Vatican and predominantly Catholic
secular gates come close to establishing the Catholic Church as a state church. Such was once the
case with France (1801-1905), Spain (1945-1978) and Italy (1848-1984). In Protestant societies
it was bdieved that the date, when legidating, should be guided by Protestant ethics.
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Membership in the date church was consdered to be a civic duty; the ided was réigious
monism. In Sweden, for ingance, until 1860 it was impossible to leave the church, while the law
granted full rdigious freedom only in 1951. State churches are in principle involved in public
adminigration, especidly in keeping of birth and marriage records, supervison of the educationd
system, and provison of socid services. They have been the main expresson of ‘the sacred
position of the secular ruler’

With the advent of the modern age, state churches were not — in most cases — separated
from state. However, they did go through a transformation process ending usudly as ‘established
or — in Scandinavian parlance — ‘folk churches. Thus a church serves as the bearer of nationa
tradition and as a spiritud center towards which a mgority of the population gravitates. This
datus leaves the church with catan privileges and autonomy in its rdation with the sate. Similar
changes could be discerned in countries with a Catholic mgjority.”

A subtype of dtate church is the Erastian modd, in which the state attempts to make the
church one of its departments with no autonomy in policy making. This model was characteristic
of Protestant German dates in the Reformation age and of England during the reign of Henry
VIII. In this modd, the state must engage, among other things, with the problem of internd
religious changes, often expressed in the form of disputes about liturgy and doctrind issues. In
such dtuations the dtate can ether tolerate differences to some extent, or try to arbitrate. Either
way, both the state and the religious organization risk their credibility.®

[11.  Separation of Reigious Organizations and State

Separation of date and religious organizations, sometimes cdled the ‘libera moded’, denotes
detachment of religious organizations from secular authorities in dl forms. Although as a
theoreticad moded, it was conceived in Europe, it has been rarely practiced on the European soil.
Professor Silvio Ferrari observes that the structures supporting such a separation could not be
found in the legd sysems of most European countries.” Hence this modd is often consdered to
be an American contribution to libera politica theory and a core vaue of American politica life.
However, there are those who think tha this is an overamplification of redity and tha it
presumes a much clearer understanding of the principle than the one tha redly exids. It is sad
that this principle owes its wide acceptance even in the United States to its ambiguousness and
multiple meanings. Some of those gpecific meanings are even contradictory, which in turn has
crested a series of lega controverses® Paul J Weber has identified five forms of separating
religious organizations from the date structural separation, absolute separation, trans-valuing
separation, accommodation, and equal separation or neutrality. Each of these deserves a brief
comment.

1. Sructural separation
Structurd separation is a minimdigst form of separation with a huge area of overlapping authority
or dams to it. For ingance, secular rulers dmogt regularly try to influence the sdection of
religious leaders and agpplication of religious laws, while derics do their best to manipulate the
gopointment / eection of secular rulers. This mode can even coexit with the modd of an
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‘established church’ as is the case in England where the monarch is a titular head of the Anglican
Church.

Structural separation is the oldest and most important. In theory, this form of separation
has its roots in the Biblicd dictum: “Render therefore unto Caesar the things which are Caesar's,
and unto God the things that are God's’ (Matthew 22: 21). As part of Western political culture,
structurd separation could be considered an outcome of the theory of ‘two swords (spiritud and
temporal power) formulated by Pope Gelasus | (pope 492—496). A good portion of the western
political history developed around the didogue/conflict of ‘two swords: the pope and different
tempord rulers. However, while the battle for domination as well as cooperation over certain
issues — such as fighting non-Chrigians — went on smultaneoudy, the Structures of rdigious and
date organizations developed independently in such fidds as the recruitment and education of
professiona administrators, legal systenrs, and property. °

2. Absolute Separation
Absolute or drict separation evolved as a consequence of drict interpretation of the Firgt
Amendment to the US Conditution, which dates that Congress “shdl make no law respecting an
establishmert of religion, or prohibiting the free exercise thereof.”
One of the advocates of this model, the U.S. Supreme Court justice Hugo L. Black, stated
in the1947 Everson v. Board of Education casethat:

Neither a state nor the federa Government can set up a church. Nether can pass laws
which ad one rdigion, ad dl rdigions, or prefer one religion over ancther... No tax in
any amount, large or smdl, can be levied to support any religious activities or inditutions,
whatever they may be cdled, or whatever format they may adopt to teach or practice
religion. Neither a state nor the Federd Government can, openly or secretly, participate in
the affairs of any religious organizations or groups and vice versa

This reading of the Firs amendment is in line with the Presdent Thomas Jefferson’s words from
1802 that the Firds Amendment (1791) ams to “erect a wall of separation between church and
date” However, this modd has never been thoroughly applied even in the United States. The
best example of its violation is the Supreme Court's decison to dlow financid support to the
dementary and high school of religious background.*°

3. Transvaluing separation

Advocates of this form of separation, which is based on the cessation of al religious influence on
public education and the nation’s politica culture, see religion as a drictly persond, private affar
that has no role to play in public affairs of society. In a way, this form of separation was built into
the condtitution of the Soviet Union, which had an overt athedic leaning. On the other hand, this
kind of separdtion hes little apped to the American public, for ingance. The best-known
advocacy group that supports this modd in the United States is the American Humanigt
Asociation, which sees every atempt on behdf of religious organizations to influence nationd
legidation as violaion of the Frad Amendment. The Supreme Court rgected such an
interpretation of the Founding Fathers intentions in Harris v. McRae (11980), clearly refuting the
agument that any religious influence on legidation is unconditutiond.! This modd can easly
turn into complete expulson of religion from public discourse and life.
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4. Supportive separation
A vey dfferent modd of separation is that of supportive separation or the accommodation
principle, which holds that state and religious organizations may support each other as long as
date does not give preference to one religious organization over others in adminigering such a
support. Although polls show that many American citizens favor this modd, it never gained the
support of the mgority of Supreme Court justices.

On the European soil, however, everything indicates tha this is the model of the future.
Although in Europe today religious movements with an antegonitic dtitude towards politics and
the date generdly attract more atention, state and religious organizations today cooperate more
than they clash. Accommodaion can adso teke the form of glent underdanding as well as
agreement behind the scene. Yet the tendency is that date and rdigious organizations openly
recognize their complementary roles?

5. Equal Separation
Equa separation is sometimes caled the neutrdity or nondiscrimination principle. Paul J. Weber
summarizes the concept in the following way:
It rgects dl politicd or economic privilege, coercion, or disability based on rdigious
afiliation, belief, or practice, or lack thereof, but guarantees to reigioudy motiveted or
dfiliated individuds and organizations the same rights and privileges extended to other
gmilaly sStuated individuds and organizations. ... It treats the right to rdigious beief
and practice as a human right to be protected dong with other human rights in an even
handed manner. It protects the right of rdigioudy motivated groups and individuds to
participate in the political process and the economic system in the same manner and to the
same extent that it protects the rights of other dmilar groups and individuds to
participate. 3

The father of this theory is American presdent James Madison. Lately, a number of scholars and
judges in the USA have actively worked on building a consensus centered on the neutraity of
date and equd trestment more than around grict separation. They are trying to avoid what they
e as atrap st up by some liberad advocates, which has it that expulsion of religion from public
gphere is neutrdity. Thus one of the advocates of this new consensus, professor of law Douglas
Laycock, reeds the Fird Amendment to meen that “the religion clauses require government to
minimize the extent to which it ether encourages or discourages religious beief or dishdie,
practice or nonpractice, observance or non-observance’. According to this understanding,
religious organizations may receive government funds for socid services the same way other
smilar agencies do.**

It is interesting to note that separation of state and church in the United States was
achieved thanks to a mogt unusud dliance of seculariggrationdists and rdigious leaders. The
paradox lies in the fact that the first group, led by Thomas Jefferson (president 1801-09), wanted
separation in order to prevent oppressve and divisve religious tendencies from taking roots in
the feded American government, which they wanted ‘clean’ of any reigious activity or
influence. On the other sde, some rdigious leaders, with Roger Williams (1603-83) being very
voca on the issue, promoted the wal of separation between the ‘garden of beief and the
wilderness of the secular world.” According to him, the separation was supposed to prevent
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inruson of the corrupting influence of power into rdigious affars and endble rdigious
organizations to fredy exercise their misson.’® So, the first group wanted to protect the state
from religion and the second to protect religion from date. Although with different gods in mind,
two groups agreed on acommon method for achieving them.

V.  Anti-Church Modd
The anti-church modd is a form of date-church reaions in which the state not only wants to
control religious organizations, but has a criticd and even hogile dtitude towards the religious
hierarchy and rdigion in generd. The previous East European systems fdl under this category, as
well as China today or France and Mexico in the ealy 20" century. State hodtlity towards
religious organizations often expresses itsdf as prosecution of religious leaders, confiscation of
religious property, and prohibition of religious activities.

After writing this paper | came across a different and more complex typology developed by Vet
Bader, which is worth noting. Vet Bader discerns five mgor modds Strong establishment
(Serbia, Isad, Greece), wesk edablishment England, Scotland, Scandinavian dates), plura
edablishment  (Finland), non-conditutiond plurdism (Netherlands, Belgium, India, Audrdia,
Audria, and Germany), and non-establishment and private plurdism (dlegedly, the USA). He
prefers the fourth modd on both practicd and mord grounds. That mode combines
conditutiond  disesteblishment  with  redtricted legd plurdiam, adminidrative ingitutiond
plurdism, inditutional politicad plurdism, and rdigio-culturd plurdization of the nation. The
author should be commended for drawing our attention to the important but often-neglected
difference between conditutiond regulaion and legd regulaion, adminidrative, politicad and
culturd interference, as well as to the fact that ams of dates in relation to rdigion and religious
organizations vary widely. '

Consequences of different modelson religion, religious organization and state

This section ams a exploring possble consequences of date regulation of religious
organizations for the date itsdf, for religious organizations, and for reigion in generd. As has
dready been said, Western Europe has never been a very hospitable place for the liberd mode of
separation of gate from religious organizations. The modes gpplied differ from date to sate and
they ae evolving. During lagt fifty years many churches in Europe have achieved an envigble
degree of adminidrative autonomy, keeping or acquiring a the same time the right to financid
support from public funds. Paradoxically, however, the participation of believers in traditiona
churches in Europe today seems a an dl-time record low. At the same time, in the USA where
the Supreme Court jedoudy guards a ‘wal of separation’ between date and religious
organizations, public opinion polls consgently show dggnificantly higher percentages of both
sdf-declared and practicing believers'’” Smilarly, in Eastern Europe, where reigion was a victim
of dae represson for decades, certan religious organizations keep rasng the leves of
membership. Although there are some other factors that influence religiosty besde state support,
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one question poses itsef: can it be that dtate neutrdity or hodtility towards religious organizations
srengthens religion and religious organizations, while state support weskens them?'® In the
following paragraphs we will shed more light on this question.

John G. Francis from Utah Universty, whose findings we follow here, holds that
regulatory regimes developed in Europe after the World War 11 have motivated European
religious organizations to neglect recruitment of members for paticipation in ingitutiondized
religion and even ther mission, and instead focus on their newly acquired socid role education,
humenitaian work and politicdl lobbying.'® He cams that contemporary state regulation
influences rdigious organizetions priorities and ectivities irrespective of the rdigiogty of
population.?® Religious organizations react to regulatory incentives and inhibitions the same way
they react to the political environment. In the same vein, Roger Finke concludes that deregulation
of reigious organizations in the USA has promoted rdigious individudism: In order to survive, a
religious organization in the USA has to win over bdievers in the open rdigious market, by
responding to the understanding of religion asindividua conversion.

Regulation of rdigious organizations used to be a reault of dae intention to impose its
beliefs on its subjects, to redistribute socia resources, or to prevent a possible chalenge by
religious organizations to the exiding politica sysem. Today, however, much regulaion is a
result of date reection to the initiative of rdigious organizations which try to secure funding for
their activities when faced with dwindling numbers of membership. Seeking financid support in
exchange for a degree of regulation appears to be a new draegy on the pat of reigious
organizations in Europe?? This trend certainly represents a considerable departure from the
‘liberd tradition of Sate neutraity.’

There are many factors tha motivate religious organizaions to actively seek regulation in
times when dates are loosng interest for it. First, a religious organization may conclude that
regulaion is to its competitive advantage in competition with other reigious organizations. This
is mogt often the case in countries where one church enjoys specid dtatus for historical reasons or
because a mgority of the population nomindly beongs to it, or where other religious
organizations, for various reasons, ae not in a podtion to capitaize on the opportunity to
conclude agreements with the state that would grant them the same status?® Second, some
religious organizations are Imply worried about fulfillment of their obligations towards ther
officers, inditutions and educationd programs. This concern, combined with decreasing numbers
of beieving members undersandably pushes those organizations towards the negotiating table
with the Sate.

As a reault of this accommodation to different regulatory regimes, churches in different
European countries have become identified with different activities. So, for instance, in France,
where the church has been separated from state for the better part of the 20" century, the Catholic
Church has succeeded in building up a reputation as an inditution that provides good education,
rather than as a political advocate. According to some observers, the support that schools run by
church in France receive from the government sems not from the later's conviction that those
schools are bagions of mordity, but from its saisfaction with the qudity of secular education
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that they offer. In Germany, rdigious organizations pay specid attention to socid services and
hedth care. Both mgor churches are actively involved in these sectors and recelve significant
date funds in return. In Eagtern Germany, Protestant churches had a pronounced political role
due to the absence of dternative political forces. However, with the fdl of the Berlin wdl the
politicd environment was radicdly changed; the church is no longer in a podtion to attract
politica forces, and therefore is expected to follow the example of churches in Western Germany
and focus on socid services and hedth care aswell.

The Anglican Church has over time built an image of “officid dericd oppogtion”; an
assessor of socid conditions and public policy. In Itdy, the Catholic Church has been trying for
decades to digtance itsdf from the Christian Democratic Party which it helped establish. In Spain,
however, the Church recelves condderable financid support for the services it provides to
Spanish society, even from the Socidis government, which two generations ago advocated an
end to its privileged position as an established church.?*

The experience of religious organizations with regulatory frameworks in Europe indicates
that opportunities crested by those frameworks quickly attract religious organizations, which then
reorganize ther priorities in line with the opportunities & hand. Where they are denied a political
role, or where they conclude that ther intervention in politics is counterproductive, rdigious
organizations refocus on socid work, provison of hedth services education or advocacy of
gpecific political measuresin selected areas of public policy.

It has ds0 been observed that reigious organizations, thanks to previoudy mentioned
factors, have succeeded in achieving a subgtantia level of adminidrative autonomy, while
mantaning ther previoudy achieved levd of date financid support and sometimes even ther
privileged datus vis a vis new religious organizations. Thanks to such a course of developments,
religious hierarchies have become independent from the support of their beievers more than a
any earier ime®

Conclusion

Although drict separation of reigious organizations from the dae is a modd with many
advocates on the European soil, it does not cepture the redity of the politicd rdationship
between them in Europes recent history. On the contrary, European dstates have so far
experienced a number of those modes. Rdations between dtates and rdigious organizations there
have dways been intense. Sometimes they have cooperaied and at other times they have clashed,
but their relaions have never been inggnificant. Higtorica experience and socid redity have
pushed European dtates to secure privileged status for traditional, mainly Catholic and Protestant
churches until today. In Span, Greece, Begium, and Luxemburg, the dominant reigious
organizations are financed from the government budget. So was the case until recently in Itay,
which is now shifting to a sysem of religious taxes collected through public adminidration as is
the case in Germany, Audria, Switzerland, Denmark, Sweden, and Finland.?® Some rdigious
organizations recelve indirect support from the dae in France, the United Kingdom, the
Netherlands, and Sweden. Free access to TV and radio is another privilege granted to some
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religious organizations in pats of Europe® Yet, desite envidble finandad security and
adminidrative autonomy, churches in Europe ae generdly not successful as centers of
gravitation in their societies.

Thanks to the ever-increesng number of smdl non-conformist churches and non
Chrigians in once monolithic Chrigian societies the dtuation is dowly tilting in favor of the
recognition of non-traditiond religious organizations as well as Idam. That process is often very
dow and incremental in nature. These new organizations in most cases advocate greater distance
between religious organizations and the state, dthough there are examples to the contrary, as is
the case with some Mudims in Britan who support the establishment of the Anglican Church.
Alternaztiiavdy, they ask tha the privileges of the dominant religious organizetion be extended to
others.

Saes are increesngly withdrawing from doctrind and adminidrative affars of  rdigious
organizations even when these are closdy connected to the state. One reason is the complexity of
such intervention. The risk of over-regulation leads to its actud reduction. The explanation for
such date behavior could, among other things, be found in the decreasing number of ‘church
goers in the traditiond churches a phenomenon that is partidly explained by the privileged
dtatus of those churchesin European societies.

As a rexult of overdl socid changes during the lagt fifty years mogt importantly
secularization, religious organizations in Europe have come a long way since the time when they
represented themsdves, and were seen, as the organizationa expresson of religious movements
which saw the dtate as protector of the religious society and, on that bass, supported or denied
the legitimacy of exiging daes. Rady, today, do politicd cirdes in Wesern Europe take
religious organizations as representatives of comprenensve ideologicd movements.  Religious
organizations are more often viewed as interest groups with a mora agenda that, like other
interest groups, compete for resources and legd privileges. This does not necessarily mean that
religious leaders do not provide independent comment on everyday issues of wider public
interest. To the contrary, it could be sad that many of them believe that today they enjoy more
freedom of expresson regarding those issues than ever before. However, those leaders speak as
mora authorities, not leeders of mass movements which question or support man tenets of the
state®® The withdrawa of Europesn States from internd affairs of religious organizations could
be interpreted as a dgn tha after this transformation of religious organizations into intered
groups, they fed secure enough to let religious organizations adone.

% Ferrari, “ Separation,” 533-48.

28 quedish Institute, “ Religion in Sweden,” Fact Sheets on Sweden (Stockholm; Swedish Institute, 1991).
29 Francis, 803-804.



Appendix
State and Church in the Balkans

Ex-Yugodav republics shared the same anti-church model from 1945 until 1990. State and
church were formdly separate, but reigious communities were cosdy monitored and their
activities drictly regulated even after relative liberdization of Yugodav society in the 1970s. In
the late 1970s, Yugodav republics passed more or less similar lawvs on rdigious communities
regulating ther satus and activities. Although those laws were farly flexible compared to
Socidig dates, ther provisons faled to meet internationd Standards of religious freedom on
numerous accounts. Those laws were initidly taken over by newly edtablished dtates, sometimes
amended and sometimes smply flexibly aoplied snce their grict application was impossble in
new circumstances. Today, however, only Slovenia has such alaw ill in place dbeit amended.

Generdly spesking ex-Yugodav republics have been cautious and even dow in enacting new
laws regulating the date-church rdations and reatively respectful of internationd Standards in
this regard. Perhaps, in societies so divided aong secular/reigiows ling(s) the process could not
be faster. There were anomalies such as the case of the Republic of Srpska, which adopted a
condtitution whose Article 28 reads in part::

... The Serbian Orthodox Church shdl be the church of the Serb people and other people
of Orthodox religion. The State shdl materidly support the Orthodox Church and shdl
cooperate with it in dl fidds and, in particular, in preserving, cherishing and developing
culturd, traditional and other spiritua vaues.

The last paragrgph, which was not surprisng in the conditution of an entity established in a
war of attrition againg al nonOrthodox peoples of Bosnia, was deleted in 2002 by the decison
of the High Representative®® There was dso a draft lav on reigion, churches and religious
communities in Republic of Srpska, drawn up by the Minigtry of religion, which provided for the
edablishment of Orthodox, Roman Cathaolic, Idamic and Jewish communities/churches. The law
was never passed.3! Instead, in January 2004, Bosnia and Herzegovina completdy overhauled its
lega framework for regulating state-church relations. The basc principles of the new Law on
Freedom of Religion and the Legd Postion of Churches and Reigious Communities in today’s
Bosniaare:

1. Rdigious communities and churches are separate from the state;

2. All rdigious communities are equd in rights and obligations;

3. Rdigious communities'churches ae independent in defining ther own internd

organization,

4. All rdigious communities have the daus of legd persons, with the continuity of legd

persondity of higtoric religious communities being recognized;

5. Rdigious communities and their organizations are not tax-exempt;

6. The dae may provide material asssance for hedth-care activities educationd,

charitable and socid services offered by rdigious communities, on the condition that
those sarvices are provided without any discrimination;

%0 The website of the President of the Republic of Srpska still keeps the old constitution while the anendments are
g)ublished in different document in Serbian but not in English. Seewww.predsjednikrs.net, visited December 8, 2005.

! Emir Kovacevic, “The Legal Position of Churches and Religious Communities in Bosnia and Herzegovina,” in
Silvo Devetak et al., eds., Legal Position of Churches and religious Communities in South-Eastern Europe
(Ljubljana: IDSE, 2004), 63, 67—68.



7. The date has the obligation to regulate the pendons, disability, and hedth insurance for
religious servants by specia regulations, etc.

This law was drafted in an unusualy wide process of conaultation between Bosnian churches and
religious communities, public authorities, as well as internationa experts and organizations™®
The reault is a reatively good law that takes into account the highest international standards of
religious freedom, athough some of its provisons seem to favor registered religious communities
and ther leadership. For indance, Article 5.f prohibits formation of associaions of rdigious
officids or bdievers without the conset of the rdevant church or rdigious community
authorities, while Artide 18 requires 300 members for regidration of new churches / religious
communities. The Law can safdy be sad to uphold the principle of separation with adjustment
and cooperation. Many of the provisons of this law are left intentiondly vague. What they mean
will be seen when the Minisry of Human Rights and Refugees of Bosnia-Herzegovina issues its
long overdue Ingruction for the implementation of this law. It would aso be interesting to see
what will be the future of the Concordat between Bosnia and the Vatican. Reportedly, the
reluctance of the Idamic Community and the Serbian Orthodox Church to endorse the sgning &
the concordat caused a rift between the Catholic Church in Bosnia and these religious
communitiesin early 2004.33

Rdigious education is an optiond subject in Bosiian dementary schools and in some
parts of the country in the firs years of the secondary schools. (The issue of religious education
in schools has so far been the most publicly debated issue from the date-religion set of issues).
Chaplains are present in the army and in some prisons. There is no date law on holidays yet. The
lawv on holidays of the Republic of Srpska adopted in November 2005 clearly prefers Orthodox
Chridianity by proclaming Orthodox saints as officid holidays of the Republic of Srpska, its
police and army units. Bosniak members of the Parliament strongly protested the aloption of the
law.

The Republic of Croatia adopted the Law on the Legd podtion of Rdigious Communities
in 2002.3* Pursuant to Article 9 of the Law, during 2002 and 2003 the Croatian government made
contracts on issues of mutud interet with mogt rdigious communities in the country including
the Serbian Orthodox Church and the Idamic Community. Before that, from 1996 to 1998,
Croatia concluded four treaties with the Holy See on spiritud indruction in Croatian amy and
police, cooperation in education and culture, legal issues and economic issues. It has dready been
observed that this way of regulation has produced legd plurdism with severa classes of religious
communities in Crodtia; by virtue of Concordats sgned before the law was adopted, the Catholic
Church is a rdigious community sui generis. The Treaty on cooperation in Education and Culture
gives preferentid gatus to the rdigion of the mgority — Chridianity. It dates tha “the system of
upbringing and education in public upbringing inditutions... shdl be regpectful of Chridian
values™® Based on these tregties and contracts, the Croatian government gives a substantial

32 Emir Kovacevic, “The Legal Position of Churches and religious Communities in Bosnia and Herzegovina,” in
Silvo Devetak et d., eds., Religion and Democracy in Moldova (Maribor-Chisinau: ISCOMET and ASER, 2005).
286.
8 U S. Department of State, * Internatlonal Religious Freedom Report 2005: Bosnia and Herzegovina,” available at
, visited on December 12, 2005.
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® lvan Padjen, “The Status of Minor Religious Communities in Croatia: A Revival of Legal Pluralism,” in Devetak
et al., Legal Position, 93-106. In another place, Padjen claims that “the treaties of the Republic of Croatia with the
Holy See on the status of the Catholic Church in Croatia, ..., are superior to other Croatian laws and hence violate
Article 41 of the Constitution, which guarantees equality of all religious communities before the law.” Padjen,



amount of money to the Catholic Church (ca 04% of the state annua budget).® However, this
practice has not provoked a reaction from other religious communities because the government
has under contracts concluded with them - recognized them the rights that surpass the rights
granted by the Law on religious communities Those rights include a substantid financid support
for those communities as well.

In Serbia the issue of state-church reaions has not yet been regulated by law. The old law
passed in 1977 was abolished in 1993. The Charter on Human and Minority Rights and Civil
Freedoms, which is an integrd pat of the Conditutiond Charter of the State Community of
Serbia and Montenegro, regulates the matter to some extent. The remaining task was to be done
by the new law which so far has not been passed. The draft that was prepared after the fdl of
MiloZevic in 2000 especidly mentions the historicad role of the Serbian Orthodox Church in the
development of nationa identity. Reportedly, however, the SOC has lately advocated the idea
that this law is unnecessry and that the date and religious communities should enter into
separate contracts, where the Orthodox Church would have the best negotiating position of al the
communities®” The Conditution of Serbia states that religious communities are equad and
separate from the dtate. However, despite the lack of new law on this issue, religious education
was introduced in 2002 after a joint effort of Orthodox Church and other churches and
communities, including the Idamic Community. The Conditution of the Republic of Montenegro
(Art. 11) adso proclams that religious communities are equa, separate and independent from the
state.

Macedonian condtitution aso dipulates that religious communities are separate from the
date and equa before the law (art. 19). A Law on religious Communities and Religious Goups
was adopted in 1997. Later, in 1998, the Conditutional Court of the Republic of Macedonia
sruck down severd of its provisons conditioning the exercise of the freedom of rdigion on the
regigration of rdigious group with authorities (art. 3), requiring 50 members for the regidtration
of a new religious community (art. 10 and 11, par. 2), and requiring concrete authorization from a
government organ in severd cases (art. 13, 14, and 22, par. 2). Religious holidays of the mgor
religions are public holidays (Law on holidays), while rdigious education is dlowed nether in
the dementary nor in the secondary schools (laws on dementary and secondary education).

The Sovenian conditution, too, dipulates that religious communities ae equd and
separate from the gate (Art. 7). The Republic of Slovenia has not adopted an entirdly new law on
religious communities, but rather amended the Lav on Legd Status of Reigious Communities in
the Socidit Republic of Sovenia (from 1976) in 1991. Sovenia has concluded bilaterd
agreements with the Catholic Church, the Evangdica Church of the Augsburg Confesson, and
the Holy See. The government has prepared a draft law on religious groups, but it has not been
passed yet. It provides for the registration of religious groups of at least 100 adult members, as
wedl asfinancid support from the Republic.

Outsde ex-Yugodavia, in the Bakans only Bulgaria has passed a new law on réigious
communities, in December 2002. Only the ‘officid’ Bulgarian Orthodox Clurch has been
satisfied with this law. Other rdigious communities fiercly opposed it. This law seems to be a
good example of how not to regulate the relaions between state and church and datus of
religious communities in generd. The am of the date was to resolve the problem of two

“Legal Position of Minority Churches in Croatiac Enforcement of Morality,” in Devetak et a., Moldova, 249,
footnote 6.

36 Nikola Skalabrin, “Upravljanje dobrima,” BS 75 , no. 1 (2005):. 353.

37 Thomas Bremer, “Relations between the Church and the State: The Case of the Serbian Orthodox Church,” in
Devetak & al., Moldova, 88; Goran BasSic, “ Status of Churches and Religious Communities in Serbia,” in Devetak et
a., Legal Position, 143-157.



Bulgarian Orthodox Churches, which severdly affected the solutions adopted. The law was
prepared and passed without sufficient consultation with religious communities or internaiond
organizations that drongly criticized the law as favoring the Bulgarian Orthodox Church and
dlowing the Directorate for Rdigious Communities to interfere in the internd affars of religious
communities, and to punish them and their leeders. Wha is more, the critique from the Mudim
community has led to a new wave of ISamophobiain the country.®

The Republic of Albania has regulated state-church relations by the conditution, which
provides for agreements between the government and religious communities. So far only the
Catholic Church has reached an agreement with the Albanian dtate, through a Concordat of 23
March 2002. The Condtitution stipulates that there is no officd rdigion; that date is neutra on
questions of beief or conscience; that religious communities are equa and independent from the
state and vice versa (Art. 10); that religious freedom is guaranteed. >

From this brief survey it is clear that Bakan countries are currently at different stages of
regulating date-church relations, with Croatia being dmost a the end of the process. The most
controversd developments have been in the Serb-dominated part of Bosnia and in Bulgaria. It is
quite obvious that dl the dates want a least to agppear to respect internationd human rights
dandards, while dso attempting to please most of the locd religious communities, epecidly the
dominant ones — a practice that sometimes borders on discrimination. Given the heavy heritage of
sate-religion relations in the region, daes are careful not to antagonize reigious communities or
very drong secular cirdes. Separation in its various forms is the generad rule, with dgrict
separdion being dmogt absent. Despite the numerous similarities between the Stuations in these
dates, differences are 4ill sgnificant. Most of the Sates have one predominant church with a
number of smdler ones, others have to regulate red rdigious plurdism. Some daes are wdl off
enough to be able to provide financid support to al communities and thus appease them, as is
obvioudy happening in Crodtig, others do not have the necessary resources. It is encouraging
news that the process of overt discrimination of one church/community was stopped soon &fter its
initiation in the Republic of Srpska, BiH.

Given the plurdigic nature of the region, the communis past, and the contemporary
trends in this area of Europe, it seems that the modd that suits these countries best is the mode of
non-condtitutional  plurdism or separation with cooperation between dae and reigious
communities. The edtablished church modd is outdated, while drict separation would in many
daes recdl bad memories of the Communis era, and dienate many religious people. The
chdlenge, of course, is to meet the expectations of big rdigious communities and their members,
while not infringing on the rights of others including aheids The recipe for success in this
endeavor — a least on the legd plane — seems to be to have a wide consultative process in
desgning and drefting legidaive and other solutions. The Bosnian and Bulgarian cases are
illusrative in this regard. In Bosnia, dthough 4ill working under the memories of war, four
traditiond rdigious communities have been able to take a common stand on most of the issues a
hand, though not on al, as the concordat issue shows. However, what has been achieved is
commendable when compared to the Bulgarian case, where one would expect much more
cooperation between the relevant paties. Given the richness of the European and American
experience in regulating these issues, it can sdely be damed that if there is enough will on the
pat of the dae rdigious communities, and civil society, there will be a way tha will be
acceptable to dl. The problems most often seem to lie in unredisic demands of rdigious
communities (with regard to religious education and financing, for ingtance), on the one sde, and

3 Marko Hajdinjak, “Inter-religious Relations in Bulgaria in the Context of the New Legislation” in Devetak et al.,
Mol dova, 381-95.
39 Gjergij Sinani, “Historical and Legal Aspects of Religionin Albania,” in Devetak et al., Legal Position, 52-53.



in ignorance and prgudice towards any sgnificant presence of reigion in public life, on the other
gde. Findly, it should be noted tha religious rights are most often not specificaly targeted for
violaion. They gmply patake in the dediny of other humaen rights in a region with week
adminigration, week judicid sysems, and a wesk tradition of tolerance, dthough the Stuation is
obvioudy not same everywhere, and has been improving under internationd pressure which will

be essntid for mantaning the achieved levd of rdigious freedom and other human rights
protection in the years to come.
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